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wm
J.C. PENNEY COMPANY, INC. N IN THE DISTRICTEWLOF
and ILLINOIS NATIONAL INSURANCE § Lorap, ; D
. D/.frb’ackao’)
COMPANY, as subrogee of § Clery
J.C. PENNEY COMPANY. INC. §
§
Plaintiffs §
§
V. §
§
FALCON CREST AVIATION SUPPLY.INC.. § N
AND FALCON CREST ACCESSORIES, INC. § BN
N @
Defendants § 234@1DICIAL DISTRICT
ORDER @©
&
On thisthe day of 2 /@me on to be heard Detendant Falcon Crest

R
Accessories. Inc.’s ("Defendant™ or “Fulcon@t") Motion for Sanctions for the Intentional

Destruction of Key Material Evidence and@oliution of Evidence. After providing notice to the
Plaintiffs J. C. Penney Company. Inc., a@ Illinois National Insurance Company, as subrogee of J.

p
C. Penney Company, Inc. ("Plak@@'). and an opportunity to be heard, and alter considering the

DA

1

Defendant’s Motion is iré@rcspccls good and should be gramc{ It is theretore,
ORDERED%DDJUDGED and DECREED. as follows:

TheC@dslhcI'ollowingfactsﬁ' . shyarfensteiears

@ The alleged condition of the Wheel was first observed by Plaintifts on or about July
23,2007

Motion, any response, the%@nce. and the pleadings, the Court_is of the opinion that the

2) Atsome time after the condition of the Wheel was observed, the Wheel was returned
for an examination to Meggitt Aircraft Braking Systems Corporation d/b/a Dunlop
Aerospace Braking Systems d/b/a Dunlop Aerospace North America;
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4)

5)

6)

7)

8)

9)

10

ava

O
&

By

eason of the foregoing facts, the Court finds that Defendant has been compromised and

The Wheel was examined. disassembled. and tested by Dunlop’s Chief Airworthiness
Engineer Gery Percival (“Percival™). and Dunlop Senior Technical Support Engineer
Rick page. both of whom generated a report dated November 13, 2007. The Testing
included the disasscmbly, examination. and testing of the Wheel and its various
components;

At no time did Plaintitts advise Falcon Crest Aviation Supply, Inc., or Falcon Crest
Accessories. Inc. that the Wheel was going to be returned to Dunlo&%r examination.

testing, and reporting: \@
\

/)
In his report, Percival notes: “The lack of witness marks cdascd by the missing drive
bar attachment nut/bolt washer to the interfacing pai @dicuted that the torque
applied to the nut/bolt combination was not consisten h the torque applied to the
remaining drive bar attachment nut/bolt combinagiehfor this wheel™;

Plaintifts disclosed for the {irst time on Novemh@l 7.2009, that the Wheel had been
overhauled during 2007. Plaintiffs conﬁrmek/\ November 18, 2009 that the Wheel
had been overhauled and returned to se during 2007, and that as part of that
overhaul the Wheel was completely refinished. such that the missing hardware was
replaced and all marks and paint reworked by an overhaul facility:

The Wheel is no longer in the co@ on it was in at the time of the alleged incident,
nor at the time of the Testing unlop:

At no time did Plaintiffs z%%ise Falcon Crest Aviation Supply, Inc., or Falcon Crest
Accessories, Inc. that thesWheel was going to be overhauled and returned to service,
or that the marks and @im were 1o be reworked by an overhaul facility:;

Y

. . g \ . . . 0

Plaintiffs had « solute obligation to preserve the subject wheel in the condition
it was in at the time of the testing by the manufacturer, as Plaintiffs knew or should
have know Q%t the wheel and the evidence alleged to exist in the paint thereon
would be Qniﬁcant and hotly contested issue at trial:

Defendant has no ability whatsoever to examine the Wheel in the condition it was in

ato K@ﬂme of the alleged incident, the Testing. and has no reasonable mechanism
%ahle to either contest or verify the results of the Testing, which is directly

Xponsible for the prejudice experience by Defendant in defending this case.

prejudiced in at least the following respects:

1

The opportunity to attend the Testing;
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2) The opportunity to have any of its expert witnesses attend the testing by the wheel's
manufacturer:

3 The opportunity to have any of its expert witnesses cxamine the Wheel in its
complained-of condition;

4 The opportunity to have any of its expert witnesses examine the{ljlcgcd “witness
marks™ made the basis of Plaintifts™ expert report: @&
5) The opportunity to have any of its expert witnesses assess)and determine the

attributes associated with the Wheel. including the quality ;
quality and nature of the alleged “witness marks™, a det
surface underlying the drive bar had been tampered wi
of the areas surrounding the subject drive bar ulo@ i

naturc of the paint. the
nation as to whether the
nd a forensic examination
the associated hardware:

6) An opportunity to assess the quality and n @ of the Testing, including the
observations regarding break-away values, as, but not limited to. the serial
number and calibration status of the torqu nch utilized to assess the break away
values. and technique associated therev C

7 Any opportunity to examinc and ag ‘}lhe quality and nature of the balance of the
hardware associated with the Wl@g\?such as the remaining drive bars, nuts, bolts,
and washers, at the time oflhc&sling.

Q)

By reason of all of the foregoing, the Court finds good causc that the Plaintitfs be sanctioned.

o ©@
N
ORDERED, ADJUD and DECREED that Plaintiffs’ expert witnesses, retained and

N/

non-retained. be and herw@m stricken in their entirety, including the report by the wheel’s

Accordingly, it is

manufacturer. Pluin@ shall not put on any expert witness opinion testimony during the trial of

this cause in any forfr. nor shall Plaintiffs or counsel for the Plaintiffs arguc or suggest to the jury

in any respect%{ any cxamination, testing, or reporting regarding the subject whecl was done, nor
74

shall P@s or their counsel argue or suggest the existence of any report by the wheel's

manufacturer, of any alleged “witness marks™ or equivalent terms during the trial of this cause.

including any alleged determination of causation related to any alleged “witness marks™ or “torque

values™ related to examination or testing.  Delendant is permitted to put on evidence, and state and
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argue to the jury that: i) the subject wheel was in Plaintiffs’ possession in its complained of
condition: ii) Plaintiffs sent the subject wheel to Defendant for a warranty claim, Defendant
performed a visual cxamination of the subject wheel and could not identify any defects: 1ii)
Plaintiffs scnt the subject wheel in for overhaul before suing Defendant; iv) the s%j:ect wheel is no

tonger in the condition it was in when Plaintiffs alleged that it was dcfe*\@.

interprated-n: b4 ;-------sllalmmWﬂMImnm)mmmmnm—-_.--_i.=..__

stbmit to the Court an allorncys' tee bill

~ day of,

expensey to Pefendan hrough ounqul

arder. Defendant N

Witness fees no lateg thdn the

e
e

X . intiffs shall pay athguch fe€s and expensgs
1q Defendang through its counsel nglatet than thirty (30 aysfollowinyc{ptthcreo"ii)Plaintiffs \

shtaH-pay-post=jud® TIETESTOT ' OTEFOINE amounis al the highest rate aHowed-h

G
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The Court specifically finds that the facts and circumstances of this case giving rise (o the
sanction set forth herein to be in full compliance with the guidelines set forth in TransAmerican Nat.
Gus Corp.. v. Powell, 811 SW.2d 913,917 (Tex. 1991). The Court further finds that no lesser

sanction will be effective in [ullilling the purpose of sanctions as set forth in Cire v. Cumimnings. 134

N\

S.W. 3d 835, 842 (Tex. 2004). by reason of the [act that Plaintiffs™ intentional d@uclion of the key

)
material evidence cannot reasonably be remedicd by the use of any lesser sanction, such as an

Q

’

instruction to the jury regarding the missing cvidence. as all of Plai " expert witnesses would
<

N

rcasonably rely upon the report by the wheel's manufacturer in optrifig in connection with this case.

N

The Court further finds that no lesser sanction is appropriate ason of the intentional destruction
iw
of key material evidence because Defendant has no re..l le opportunity or mechanism to verify,

Ny

challenge, or otherwisc contcest the report by the wh@ s manufacturer. Plaintifts’ conduct gives rise
¥
to a presumplion that the condition of the @sel at the time it was examined by the wheel's

manufacturer, had it been preserved, wo Yve roven harmtul to Plaintiffs’ casc.
p p

All relief not specifically gm herein is hereby denied.

&M*z szj,’
Cy

HONORABLE JUDGE PRESIDING

=

Y

Q.

n P
R«@gw te Courtgrets IN'S sonr! /

Motra~ i~ ?""(/'- O enTIE-(C £ domere @e—d?k&/
’lLb\e/ bmté’e a,;jgn-,S/a{ (W&T(/(.. 75 A ® /"*): e tladle
W/L53c(/{§,\> il be 4/lowed. Mo relie

ordS
- *{L\(’/ (/,‘_“,\.\,-,L&\aﬂ((; ec
7@%) @{/%"‘73 ﬁ;%r?



ORDER APPROVED AND ENTRY
REQUESTED:

COATS & EVANS, P.C.

/s/ Gary L. Evans
Gary Linn Evans

State Bar No. 00795338 &\(\:
George Andrew Coals \@
State Bar No. 00783846 @)
P.O. Box 130246 @\9
The Woodlands, Texas 77393-0246 Q&\—
Telephone: (281) 367-7732 @}
Facsimile: (281) 367-8003 @\
ATTORNEYS FOR DEFENDANTS ©@
FALCON CREST AVIATION SUPPLY, INC. &
AND FALCON CREST ACCESSORIES, INC. @%
N
@
o
N
©
o ©@
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